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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA
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	Case No.: 2:04-01373

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS L.M. COMMUNICATIONS INC. of LEXINGTON KENTUCKY and PLAINTIFF’S RESPONSE PURSUANT TO RULE 56


I. PROCEDURAL BACKGROUND

Defendant L.M. Communications Inc., of Lexington Kentucky (LMC) has moved this Honorable Court to be dismissed from the Action herein referred on the following grounds:
1) “The Court does not have subject matter jurisdiction over LMC because LMC is not an “employer” as that term is defined under Title VII of the Civil Rights Act of 1964; and”

2) “The Court does not have personal jurisdiction over LMC which is a Kentucky corporation without sufficient contacts with South Carolina to subject it to the jurisdiction of this court.”
II. STATEMENT OF FACTS
On page 2 of LMC’s motion, it is incorrect to state; “The Plaintiff filed a 117-page Complaint (with a 700 page attachment) on May 3, 2004, alleging numerous causes of action against the Defendants”.
As the Court is aware, Plaintiff filed a 117 page Complaint that was accepted by the Clerk without attachments.
On page 2 of LMC’s motion, it is incorrect to state; “On May 13, 2994, the Court dismissed this Complaint sua sponte and instructed the Plaintiff to file an amended Complaint.”
The typographical date error is accepted as error and included herein as written by the Defendants.
Plaintiff avows the Court did order, on its own will, that Plaintiff’s “Proposed Complaint” was not in compliance with Fed. R. Civ. P. 8(a), but the order was for Plaintiff to “file with the Clerk of Court an Amended Complaint”. At no time has this Honorable Court dismissed any document proffered by the Plaintiff. Such order was complied with. The ‘attachment’ of over 700 pages was listed in the Index of Exhibits and represent individual Exhibits of fact entered into this case and was not at anytime “dismissed” as Defendants imply.
This case is one of a Federal Question. 

In reference to Defendants’ NUMBER ONE:
“The Court does not have subject matter jurisdiction over LMC because LMC is not an “employer” as that term is defined under Title VII of the Civil Rights Act of 1964;”

SEC. 2000e. [Section 701] (b) defines ‘Employer” as :
“The term ``employer'' means a person engaged in an industry affecting commerce who has fifteen or more employees for each working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any agent of such a person,”
SEC. 2000e. [Section 701] (a) defines ‘Person” as :

  “The term ``person'' includes one or more individuals, governments, governmental agencies, political subdivisions, labor unions, partnerships, associations, corporations, legal representatives, mutual companies, joint­stock companies, trusts, unincorporated organizations, trustees, trustees in cases under title 11 [bankruptcy], or receivers.”
The term “any agent of such a person” means “one that acts or exerts power”, such as an “alter ego” of such a “person”.
In the instance of LMC and all other “corporations” under the “Group Ownership” of LMC there is such a unity of interest between LMC and all other affiliated corporations (including L.M. Communications Inc., L.M. Communications of South Carolina Inc, (LMCSC) L.M. Communications II of South Carolina Inc, (LMIISC) and all other corporations of the “Group Ownership” that they have no separate existence.
An inequitable result will follow if L.M. Communications of South Carolina Inc, and L.M. Communications II of South Carolina Inc, separately or jointly as alone, are held liable.
Furthermore, the “employer” was LM Communications according to Exhibit 160, direct evidence, attached hereto and made a part hereof as a matter of fact, in which Charlie Cohn signed for ‘LM Communications’; ‘LM Communications was to withhold’; ‘If the employee is still employed by LM Communications’; and “LM Communications will pay”.
Furthermore, Reference Plaintiff’s Exhibit 167, direct evidence, attached hereto and made a part hereof as a matter of fact, in which Consultant Don Hallett advises Plaintiff that LM Communications was the ‘employer’. 
Furthermore, reference Plaintiff’s Exhibit 181 (transcript line 232), direct evidence, attached hereto and made a part hereof as a matter of fact, and Exhibit 182, (audio CD) direct evidence, attached hereto and made a part hereof as a matter of fact, in which Charlie Cohn, General Manager denies making the decision to discharge and implies another person caused such action to occur.
Furthermore, Reference Plaintiff’s Exhibit 126, direct evidence, attached hereto and made a part hereof as a matter of fact, in which Consultant Don Hallett advises Plaintiff that “LM made the decision”. 

In reference to Defendants’ NUMBER TWO:

“The Court does not have personal jurisdiction over LMC which is a Kentucky corporation without sufficient contacts with South Carolina to subject it to the jurisdiction of this court.”
LMC, LMSC and LMIISC and all other affiliated corporations, all part of the “Group Ownership” have a single “alter ego” in that Lynn Martin (hence the LM in corporations’ names) is, at the time of discharge and by belief to this date, the sole stockholder; the President; the director and officer of each corporation within the “Group Ownership”.
Furthermore, Lynn Martin (at the time of discharge of the Plaintiff and by belief to this date) has;

a) identical equitable ownership or control in all entities of the "Group Ownership"; 
b) all entities share the same ‘executive’ office, 
c) share the same physical mailing address, 
d) share the same ‘Chief Engineer’ responsible for oversight of all entity’s engineering duties where local engineers, whether employee or contract employee report to the same ‘Chief Engineer’ who reports solely to Lynn Martin, 
e) all entities share the same central ‘accountant’ (Pamela McCarty) who is flown to each radio ‘station’ entity by Lynn Martin in his private airplane to ‘go over the books’, 
f) all entities have all bills paid from the same ‘accountant’, 
g) Lynn Martin signs all checks for all entities, 
h) all three Defendants have used and employed the same Lawyer in this action, 
i) payroll is generated in Lexington Kentucky and mailed to individual station members of the “Group Ownership” on separate accounts,

j) on air employees of all radio stations within the “Group Ownership’ perform announcing services in the making of commercial announcements that are shared by all other stations within the same “local cluster’ of stations. Plaintiff ‘voiced’ numerous commercial announcements that were aired by both WCOO and WYBB and in some instances only by WCOO or WYBB,
k) sales staffs of ‘local clusters’ service sales processes for all stations within their ‘local cluster’ within the “Group Ownership’ regardless of any different corporate entity,

l) each ‘local cluster’ of stations within the “Group Ownership” share common office staff, 

m) each ‘local cluster’ of stations with the “Group Ownership” share common management, all of whom report directly to Lynn Martin,
n) Lynn Martin is an officer of LMC, when Charlie Cohn, General Manager of LMCSC and LMIISC reports to Lynn Martin it is not likely Lynn Martin stops being an officer of LMC to direct LMCSC and LMIISC, such a position is not at will,
o) the actions taken by Lynn Martin in the running of his “Group Ownership” are such that Lynn Martin ‘is’ LM in all of the LM Communications “Group Ownership” stations to such a degree that they have no separate existence other than for tax, FCC license and attempted protection from legal responsibility purposes.
p) Lynn Martin, in his Affidavit (3) states that he is the sole owner of all three Defendant Corporations, 

q) Reference Plaintiff’s Exhibit 163, direct evidence, attached hereto and made a part hereof as a matter of fact, showing LM Communication’s website to claim all stations owned by Lynn Martin.

r) Reference Plaintiff’s Exhibit 161, direct evidence, attached hereto and made a part hereof as a matter of fact, showing all of LM Communication’s properties are listed under LM Communications as a “Group Owner”.
s) Reference Plaintiff’s Exhibit 162, direct evidence, attached hereto and made a part hereof as a matter of fact, showing selected LM Communication’s properties and employees of various cities are listed under LM Communications as a “Group Owner” (with its own static listing under Group Owners).
t) Reference Plaintiff’s Exhibit 179, direct evidence, attached hereto and made a part hereof as a matter of fact, showing the LM Communication property of WYBB owns the domain name of WCOO.
u) Reference Plaintiff’s Exhibit 180, direct evidence, attached hereto and made a part hereof as a matter of fact, showing LM Communications as the name of the administrator of the domain of WKLC of West Virginia.
The facts warrant this Court to disregard the separate legal existence of the defendants and treat them and their sole shareholder as the same entity, which includes all stations within the “Group Ownership”, all under the direct control of the owner and Officer of each. 
In today’s media the process of “Group Ownership” is one of management and control, not necessarily legal ownership. As example: Stations within the Charleston South Carolina Market ‘owned’ by “Clear Channel Communications”, are not ‘owned’ by “Clear Channel Communications”, they are owned by Citicasters Licenses L.P. yet they are managed by Clear Channel Communications. Creating new law of absolving “Group Owners” of responsibility for stations within their “Group Ownership” will be devastating to civil rights protections throughout the broadcast and media industries and throughout the entire work environment of this country.  
Such disregarding of the separate legal existence of the defendants and treating them and their sole shareholder as the same entity will serve to stop the abuse of the privilege of corporate status and to protect Plaintiff’s rights in an otherwise inequitable result and not make new law by which all “Group Owners” of media properties can hide behind the separate corporation ownerships they have set up in order to facilitate their businesses as Federal Government License holders.
The facts warrant this Court to disregard the separate legal existence of the defendants and treat them and their sole shareholder as the same entity and therefore, to retain L.M. Communications in this action and to consider all properties in the “Group Ownership” of Lynn Martin as the total of employees, both full and part time for use in determining jurisdiction of this Honorable Court and in determining compensatory damages.
III. PLAINTIFF’S RESPONSE PURSUANT TO RULE 56
IN RESPONSE to The Roseboro Order of this Honorable Court, and since this action is being treated as a Rule 56 Summary Judgment due to a Rule 12(b) filing:

A ‘short and plain statement of the claim’ that will give the defendant fair notice of what the plaintiff’s claim is and the ground upon which it rests is all a complaint need present to state a claim upon which relief may be granted. The U.S. Supreme Court reaffirmed this principle in Swierkiewicz v. Sorema. In Swierkiewicz the Court held that a plaintiff pleading Title VII and Age Discrimination in Employment Act claims was not required to plead each element of a prima facie case of discrimination. The Court held that the complaint need only give “fair notice of the basis for Plaintiff’s claim”.
Plaintiff’s claim presents fair notice for each element presented of a retaliation action and meets the requirements of the Supreme Court for a prima facie case of retaliation with malice or with reckless indifference to the federally protected rights of an aggrieved individual.
Furthermore, compliance with Fed R. Civ. P. 8(a) cannot be construed to be subservient to Rule 12(b).
Defendants’ decision to terminate Plaintiff from employment was made due to a specific decision of the Plaintiff. Reference Plaintiff’s Exhibits 182 and Exhibit 181 (transcript line 232), direct evidence, attached hereto and made a part hereof as a matter of fact, in which Charlie Cohn, General Manager refers to “I would have asked him to do it differently, he did it the way he thought he needed to do it.” It would depend upon what the meaning of ‘it’, is. ‘It’ is a specific thing that Cohn would have attempted to change. ‘It’ is Plaintiff’s telling the truth in investigations of Patricia Thompson’s complaints. Regardless of the meaning of ‘it’, ‘it’ cannot mean ‘poor job performance’ or ‘unsatisfactory’ job performance (both of which are overall determinations), two pretexts placed before this court; (ANSWER First Defense, number 11 “unsatisfactory job performance”) and (DEFENDANT MOTION TO DISMISS MEMORANDUM IN SUPPORT OF, page 2, STATEMENT OF FACTS, “terminated for poor performance”). “Unsatisfactory” means, “not satisfactory’, while “poor” means, “less an adequate”. One may be “poor” or “unsatisfactory” or both, but one may not be either while being both. Clearly, Defendants’ have not decided the reason Plaintiff was discharged. Plaintiff’s Exhibits 182 and Exhibit 181 (transcript line 226, “variety of different reasons”, and 228, “its just a function of exploring the possibilities, although we probably have an issue on everything he does or the way he’s done it,”), direct evidence, attached hereto and made a part hereof as a matter of fact, in which Charlie Cohn, General Manager admits that just a few days after the discharge Defendants had not made up their minds what pretext to give for such action.
To state that Plaintiff has failed to “mitigate’ his damages is to say that Plaintiff has failed to make the damages sustained by the Plaintiff in this case, less “severe or painful”. Plaintiff was not responsible for damages or their degree upon Plaintiff.

Plaintiff’s EEOC Charge case was filed within two months after discharge and Plaintiff’s legal action was filed before the expiration of the limitations of a Right to Sue letter.
South Carolina allows punitive damages, except in actions against the state or other governmental entity and in product liability actions based on strict liability. Punitive damages are allowed upon a showing by clear and convincing evidence of malice, ill will, a conscious indifference to the rights of others, or a reckless disregard thereof. King v. Allstate Ins. Co., 251 S.E.2d 762 (S.C. 1979). S.C. Code § 15-33-135. Defendant’s actions are with malice and reckless indifference to the rights of a protected individual and are therefore with malice, ill will and a conscious indifference to the rights of the Plaintiff and in a reckless disregard thereof.
Plaintiff will, through the preponderance of the evidence, move the Court through Rule 56(a) of the Federal Rules of Civil Procedure to grant immediate Summary Judgment to the Plaintiff as the preponderance of the evidence already before this Court shows that there is no genuine issue as to any material fact and that the Plaintiff is entitled to a judgment as a matter of law.

The herein referenced MOTION TO DISMISS and all other documents submitted by the Defendants in this action were received by the Plaintiff via Federal Express on July 30, 2004, 20 days after the date required for Plaintiff to respond in the normal course of Court processes.
Defendants failed to send the documents to the Plaintiff at the address ordered by this Court in the Summonses issued by this Court.
Defendants failed to send the documents to the address of record with the Clerk for the Plaintiff and instead sent the documents to the physical location of the Plaintiff, which is presented on each filing of Plaintiff as proof of physical location.

The Clerk of this Court has mailed Plaintiff numerous times and most recently, pursuant to Local Rule 83.I.06 transmitted a copy of all material filed with the Court by the Defendants up to and including the moment of that request by the Plaintiff. The Clerk has experienced no difficulty in mailing the Plaintiff.
Refer to Plaintiff’s Exhibit 186, attached hereto and made a part hereof as a matter of fact, showing Defendants’ documents were mailed on June 30, 2004; arrived in the mail processing center at 85206-07 Mesa, AZ on July 5, 2004; according to Fernando Jaramillo, Manager of Mail Distribution. The local Postal Mail Carrier was incorrectly assumptive in handling the envelope and returned it as unable to be forwarded, no forwarding order on file to the Defendants. 

The address it was sent to is the physical location of the Plaintiff, which is not the Plaintiff's 'home', Plaintiff does not have a 'home', and not the address ordered by the Court in the Summonses for this action, nor the address of record filed with the Clerk of this court. 

Defendants did not attempt to complete service of process after receiving return of the mailed documents, until after a Roseboro Order was issued by this Court and after Plaintiff requested a copy of all documents filed with the court by the Defendants to be sent to him from the Clerk. Defendants then ‘overnighted’ their response for a different filing before this court to the Plaintiff and included the documents they had held on to without attempt to serve, after knowing the address was rejected by the local post office. 

Defendants sent those documents and the other filing response documents to the same address previously rejected by the post office through Federal Express. Refer to Plaintiff’s Exhibit 187, attached hereto and made a part hereof as a matter of fact. 

That 'FedEx' package was delivered on July 30, 2004 without error as the address is the physical location of the Plaintiff. 

Defendants' failure to inform the Court of the insufficiency of process upon receipt of the returned envelope from the United States Postal Service, and Defendants' failure to attempt submission through the address ordered by this Court in the Summonses and Defendants' failure to attempt submission through the address of record for the Plaintiff on file with the Clerk, and Defendants' finally submitting the documents, long after the time to respond had expired for the counter-claim, is in violation of an order (Summonses) of this Court.


Defendants’ completed service late, but service was completed and if not for the Roseboro Order of this court Plaintiff’s right to respond would have been nullified.

Defendants' ANSWER rests upon the mere denial of the Plaintiff's pleading, whereas Plaintiff's complaint is supported by a preponderance of the evidence, which set forth specific facts showing that there is a genuine issue for trial.
Title VII of the Civil Rights Act of 1964 prohibit(s) retaliation by an employer ... because an individual has engaged in protected activity. Protected activity consists of the following:
(1) opposing a practice made unlawful by one of the employment discrimination statutes (the "opposition" clause); or 

(2) filing a charge, testifying, assisting, or participating in any manner in an investigation, proceeding, or hearing under the applicable statute (the "participation" clause).
A charging party who alleges retaliation under Title VII, ... need not also allege that he was treated differently because of race, religion, sex, national origin, age, or disability.

A charging party can challenge retaliation by a respondent even if the retaliation occurred after their employment relationship ended. See Plaintiff’s Exhibits 183, 184, and 185 attached hereto and made a part hereof.
There are three essential elements of a retaliation claim:
1) opposition to discrimination or participation in covered proceedings:
2) adverse action
3) causal connection between the protected activity and the adverse action
PROTECTED ACTIVITY:  OPPOSITION

1.
Definition


The anti-retaliation provisions make it unlawful to discriminate against an individual because he has opposed any practice made unlawful under the employment discrimination statutes.
2. Examples of Opposition
b) Complaining to anyone about alleged discrimination against oneself or others.
Reference Plaintiff's Exhibit 54, direct evidence, made a part hereof as a matter of fact, referring to a personal discussion about Patricia Thompson’s complaint.

Reference Plaintiff's Exhibit 75 direct evidence, made a part hereof as a matter of fact: "Threatening Palestinian gunmen". 
Reference Plaintiff's Exhibit 48, direct evidence, made a part hereof as a matter of fact, in which the General Manager refuses to stop harassment.
Reference Plaintiff's Exhibit 57, direct evidence, made a part hereof as a matter of fact, in which General Manager is demanded to ‘get this psychopath off my back’.
Reference Plaintiff's Exhibit 55, direct evidence, made a part hereof as a matter of fact, demanding a stop to harassment.
Reference Plaintiff's Exhibit 50, direct evidence, made a part hereof as a matter of fact, requesting advice of a non-employee (at the time) of what to do about discrimination against Patricia Thompson.

Refer to Plaintiff’s Exhibits 7, 8, 15, 17, 19, 20, 21, 33, 34, 36, 40, 41, 42, 54, 55, 58, 64, 69, 76, 80, 90, 93, 94, 104, 117, 119, 123, 133, and 177: direct evidence, attached hereto and made a part hereof as a matter of fact.
3.    Standards Governing Application of the Opposition Clause

       Although the opposition clause in each of the EEO statutes is broad, it does not protect every protest against job discrimination.  The following principles apply:
a. Manner of Opposition Must Be Reasonable
b. Opposition Need Only Be Based on Reasonable and Good Faith Belief
c. Person Claiming Retaliation Need Not Be the Person Who Engaged in Opposition
d. Practices Opposed Need Not Have Been Engaged in by the Named Respondent
C.     PROTECTED ACTIVITY:  PARTICIPATION

       
1.
Definition
The anti-retaliation provisions make it unlawful to discriminate against any individual because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, hearing, or litigation under Title VII… This protection applies to individuals challenging employment discrimination under the statutes enforced by EEOC in EEOC proceedings, in state administrative or court proceedings, as well as in federal court proceedings, and to individuals who testify or otherwise participate in such proceedings. Protection under the participation clause extends to those who file untimely charges.
2.
Participation Is Protected Regardless of Whether the Allegations in the Original Charge Were Valid or Reasonable.
The anti-discrimination statutes do not limit or condition in any way the protection against retaliation for participating in the charge process.  While the opposition clause applies only to those who protest practices that they reasonably and in good faith believe are unlawful, the participation clause applies to all individuals who participate in the statutory complaint process.
Reference Plaintiff’s Exhibits 50: direct evidence, made a part hereof as a matter of fact, asking John Majhor for advice in a situation with a black female’s discrimination complaint letter Plaintiff knew to be true. 
Reference Plaintiff's Exhibit 54, direct evidence, made a part hereof as a matter of fact, referring to a personal discussion about Patricia Thompson’s complaint.

Reference Plaintiff's Exhibit 55, direct evidence, made a part hereof as a matter of fact, demanding a stop to harassment and confirming an investigation by the ‘corporate attorney’.
Reference Plaintiff’s Exhibits 15, 17, 72: direct evidence, made a part hereof as a matter of fact.
3.  
Person Claiming Retaliation Need Not Be the Person Who Engaged in Participation.
Reference Plaintiff’s Exhibits 7, 15, 17, 117, 133, 181: direct evidence, made a part hereof as a matter of fact.
4.
The Practices Challenged in Prior or Pending Statutory Proceedings Need Not Have Been Engaged in by the Named Respondent.
D.     ADVERSE ACTION

       1.    General Types of Adverse Actions
The most obvious types of retaliation are denial of promotion, refusal to hire, denial of job benefits, demotion, suspension, and discharge.  Other types of adverse actions include threats, reprimands, negative evaluations, harassment, or other adverse treatment. 

Suspending or limiting access to an internal grievance procedure also constitutes an "adverse action."
Reference Plaintiff’s Exhibits 42, 75: direct evidence, made a part hereof as a matter of fact. Charlie Cohn prohibited contact with the ‘owner’ by prohibiting contact to the Lexington KY, area-code even for members of Plaintiff’s family.
2.
Adverse Actions Can Occur After the Employment Relationship Between the Charging Party and Respondent Has Ended. In Robinson v. Shell Oil Company, the Supreme Court unanimously held that Title VII prohibits respondents from retaliating against former employees as well as current employees for participating in any proceeding under Title VII or opposing any practice made unlawful by that Act.
Reference Plaintiff’s Exhibits 115, 144, 183, 184 and 185: direct evidence, made a part hereof as a matter of fact.
3.
Adverse Actions Need Not Qualify as "Ultimate Employment Actions" or Materially Affect the Terms or Conditions of Employment to Constitute Retaliation.
Reference Plaintiff’s Exhibits 7, 8, 11, 12, 13, 15, 17, 19, 21, 26, 28, 29, 33, 34, 35, 36, 39, 40, `42, 43, 44, 45, 46, 47, 48, 54, 55, 56, 57, 62, 63, 64, 69, 70, 72, 73, 75, 78, 79, 80, 81, 82, 85, 90, 93, 94, 95, 96, 98, 99, 100, 101, 104, 107, 111, 115, 116, 123, 133, 137, 143, 144, 183, 184 and 185: direct evidence, made a part hereof as a matter of fact.
E.     PROOF OF CAUSAL CONNECTION
In order to establish unlawful retaliation, there must be proof that the respondent took an adverse action because the charging party engaged in protected activity.  Proof of this retaliatory motive can be through direct or circumstantial evidence.  The evidentiary framework that applies to other types of discrimination claims also applies to retaliation claims. 

1.   Direct Evidence
If there is credible direct evidence that retaliation was a motive for the challenged action, "cause" should be found.  Evidence as to any legitimate motive for the challenged action would be relevant only to relief, not to liability.
Direct evidence of a retaliatory motive is any written or verbal statement by a respondent official that s/he undertook the challenged action because the charging party engaged in protected activity.  Such evidence also includes a written or oral statement by a respondent official that on its face demonstrates a bias toward the charging party based on his or her protected activity, along with evidence linking that bias to the adverse action.  Such a link could be shown if the statement was made by the decision-maker at the time of the adverse action.
Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 20), direct evidence, attached hereto and made a part hereof as a matter of fact; in which Charlie Cohn, General Manager said, “…we just had to do some stuff that I wasn’t all that comfortable about…”
Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 22), direct evidence, attached hereto and made a part hereof as a matter of fact; in which Charlie Cohn, General Manager said, “We just kinda had to do it…”

Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 232), direct evidence, attached hereto and made a part hereof as a matter of fact; in which Charlie Cohn, General Manager said, “I do, .. I I did appreciate your concern and your passion for Lee even though if it was up to me, if he would have said something to me, I would have asked him to do it differently, he did it the way he thought he needed to do it, that's fine, you know.”
If ‘poor job performance’ or ‘unsatisfactory job performance’ was the reason for discharge Charlie Cohn would have been unable to candidly state: “with Lee gone its just a big vacuum”, in Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 198), direct evidence, attached hereto and made a part hereof as a matter of fact.
Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 226), direct evidence, attached hereto and made a part hereof as a matter of fact; in which Charlie Cohn, General Manager said, “We did what we did with Lee for a variety of different reasons, you know what he's a really good guy and a really bright guy but... there were others…”
2.    Circumstantial Evidence

The most common method of proving that retaliation was the reason for an adverse action is through circumstantial evidence.  A violation is established if there is circumstantial evidence raising an inference of retaliation and if the respondent fails to produce evidence of a legitimate, non-retaliatory reason for the challenged action, or if the reason advanced by the respondent is a pretext to hide the retaliatory motive.
The reasons advanced by the Defendants, both ‘poor job performance’ and ‘unsatisfactory job performance’ and Reference Plaintiff's Exhibit 111, direct evidence, made a part hereof as a matter of fact, “not happy with performance”, none of the reasons provided address the fact of: Reference Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 228), direct evidence, attached hereto and made a part hereof as a matter of fact; in which Charlie Cohn, General Manager said, “So now, its just a function of exploring the what the possibilities are, although we probably have an issue on everything he does or the way he's done it, I'm not really one to harbor a grudge or kinda just…” and Referenced transcript line 230 “(unintelligible) somebody cause I don't agree, you know what I'm saying,”  and Referenced transcript line 232, “I do, .. I I did appreciate your concern and your passion for Lee even though if it was up to me, if he would have said something to me, I would have asked him to do it differently, he did it the way he thought he needed to do it, that's fine, you know.”
CIRCUMSTANTIAL EVIDENCE OF RETALIATION

1. Evidence raises inference that retaliation was the cause of the challenged action;

2. Respondent produces evidence of a legitimate, non-retaliatory reason for the challenged action; and

3. Complainant proves that the reason advanced by the respondent is a pretext to hide the retaliatory motive.
Even if the respondent produces evidence of a legitimate, nondiscriminatory reason for the challenged action, a violation will still be found if this explanation is a pretext designed to hide the true retaliatory motive.  Typically, pretext is proved through evidence that the respondent treated the complainant differently from similarly situated employees or that the respondent's explanation for the adverse action is not believable.  Pretext can also be shown if the respondent subjected the charging party's work performance to heightened scrutiny after he engaged in protected activity.
Proven retaliation frequently constitutes a practice undertaken "with malice or with reckless indifference to the federally protected rights of an aggrieved individual."  Therefore, punitive damages often will be appropriate in retaliation claims brought under any of the statutes enforced by the EEOC.
The multiple reasons provided by the Defendants are pretexts designed to hide the true retaliatory motive, and are, in the words of the General Manager just, “a function of exploring the what the possibilities are…” (Plaintiff’s Exhibit 182 and Exhibit 181 (transcript line 228), direct evidence, attached hereto and made a part hereof as a matter of fact.
Defendants' deny the position applied for was 'Operations Manager' of WYBB and WCOO. Reference Plaintiff's Exhibit 165 direct evidence, attached hereto and made a part hereof as a matter of fact. "The OM". And reference Plaintiff's Exhibit 167 direct evidence, attached hereto and made a part hereof as a matter of fact.


Defendants' deny the amount of salary applied for. Reference Plaintiff's Exhibit 165 direct evidence, attached hereto and made a part hereof as a matter of fact. Salary shown as $50,000 plus, "50k+".


Defendants' deny the job was meant to be until retirement. Reference Plaintiff's Exhibit 160 direct evidence, attached hereto and made a part hereof as a matter of fact. 
Under no other circumstances, than a decision that would be made by both husband and wife would an employer have required the signature of an employee's spouse before agreeing to cause employment and advance pay for a move. The 'agreement' has no ending and no starting date. Therefore it has no definitive term other than at the will of the employer and the employee. Requiring the signature of both husband and wife ensures the employee and his spouse, were agreeing to a long term employment relationship, placing an undue advantage to the employer “LM Communications”. Plaintiff's wife is a former cancer patient and disabled, unable to work and therefore unable to be responsive to any repayment obligations of her husband's pay advance.
Therefore, Plaintiff through the preponderance of the direct evidence, does hereby move the Court through Rule 56(a) of the Federal Rules of Civil Procedure to grant immediate Summary Judgment to the Plaintiff as the preponderance of the evidence before this Court shows that there is no genuine issue as to any material fact, that Defendants had created a hostile work environment, Defendants have offered mere denials, Defendants have offered multiple different pretexts for discharge, Defendants have been shown in the General Manager’s own voice to have not settled on a pretext a few days after the discharge, Defendants have acted with malice and with reckless indifference to the federally protected rights of an aggrieved individual and that the Plaintiff is entitled to a judgment as a matter of law.

Plaintiff further moves that if Summary Judgment is not rendered in his favor for all of the relief prayed for, that the Court grant Plaintiff partial Summary Judgment and ascertain what material facts are actually and in good faith controverted, and thereupon make an order specifying the facts that appear without substantial controversy and directing such further proceedings in the action as are just.
Dated this 4th day of August, 2004

	 
	

	
	Lee Kent Hempfling, Pro Se




PROOF OF SERVICE

The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with a minimum of First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this ____ day of August, 2004.                                                                                                         

---------------------------------------------

Lee Kent Hempfling, Pro Se
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